THE PUBLIC PROCUREMENT (AMENDMENT) ACT NO.17 OF 2023 
By Lucy Lumbe
On 22nd December, 2023, a significant milestone was achieved as the President of the Republic of Zambia, His Excellency Mr. Hakainde Hichilema, added another chapter to the nation's legislative legacy. With a stroke of his pen, President Hichilema assented to the Public Procurement (Amendment) Bill, 2023.
The objective of the Public Procurement (Amendment) Act No.17 of 2023 is to enhance the effectiveness of public procurement processes, focusing on transparency, efficiency and increased local participation.
The amended Public Procurement Act introduces several key changes aimed at addressing critical aspects of the procurement system which include:
I. revised timelines for lodging and undertaking appeals and investigations;
II. revised timelines on the publication of notification of best evaluated bidder;
III. revised provisions on participation in open national bidding and selection which will be restricted to citizen and local bidders;
IV. clearance of contracts, contract variations and amendments;
V. revised provisions on the Subcontracting Policy; and
VI. submission of a report by procuring entities to Zambia Public Procurement Authority (ZPPA) on action taken against erring procurement officers, among others. 
The following provisions of the Public Procurement Act have been amended:
· Revised participation in Open National Bidding and Selection which will be restricted to citizen and local bidders.  Amendment of section 39(2) provides that participation in Open National Bidding shall be limited to citizen and local bidders except that citizen bidders shall be given priority in the evaluation of bids as prescribed in the Public Procurement Regulations, 2022.

This is to shorten the procurement process as there will be no need to undertake two procurement processes successively in the event that there are no successful citizen bidders. 

This further enhances the participation of citizens and local bidders/suppliers in public procurement, economic empowerment, skills transfer and retention of funds; 

· Clearance of Contracts, Contract Variations and amendments by the Treasury. Amendment of sections 4(1)(2), 72(2) and 77. The sections have been amended by removal of the requirement for clearance of the contracts by the Treasury and restricts the requirement for legal advice of the Attorney General to only contracts which are above simplified bidding/selection thresholds (Above K1,000,000) or simplified selection (Above K600,000). This is to reduce the lead time for procurement processes and promote efficiency in procurement processes. 

This is meant to enhance efficiency in Constituency Development Funds procurements;

· Subcontracting Policy - The provision on sub-contracting in the Public Procurement Act has been amended by restricting subcontracting to procurement of works. The rationale for this restriction to only works is based on the fact that section 39(3) and (6) require local and foreign bidders to partner with citizen bidders when they are awarded contracts for goods, works and services under Open National and International Bidding and Open International Selection. There was an issue of practicality when implementing;

· The Act has removed the permanent prohibition of a bidder from participating in public procurement. It has introduced a suspension and fine to deter bidders from misconduct. A bidder found liable for a second time under section 97(1) will be permanently barred (prohibited) - Amendment of section 97;

· Section 100 has been amended by reducing the period within which a bidder who is aggrieved by a decision of the procuring entity can submit an application for an appeal to ZPPA from ten (10) working days to five (5) working days; This is to reduce the delays in the procurement process as there was a tendency by bidders to wait up to the tenth (10th) day to lodge the appeal which resulted in delays in concluding tender processes - Amendment of section 99 and 100;

· Amendment of the approval process for price reasonableness analysis. ZPPA will no longer grant approval for price reasonableness analysis. Procuring entities will obtain approval from their respective approvals authority. The reason is that it goes against the policy of decentralisation in public procurement and does not promote efficiency - Amendment of section 12(4);

· Removal of the restriction for procuring entities to only appoint a procurement   agent/procurement service provider from an existing procuring entity.  A procuring entity may as prescribed appoint a procurement agent or procurement service provider to carry out procurement functions on its behalf. This has removed the restriction for procuring entities to only appoint a procurement   agent/procurement service provider from an existing procuring entity. This is to allow a procuring entity have the option of engaging a procurement agent that is not a procuring entity - repeal and replacement of section 36;

· The amended section 39(7) has removed the requirement for procuring entities to advertise an invitation to tender in a foreign newspaper or journal for international bidding/selection method of procurements. This is because the administrative costs/logistics involved are a strain on procuring entities’ time and resources;

· Inclusion of a new procurement method. Section 37 has been amended to provide for a new procurement method known as Government-to-Government Procurement. The objective of Government-to-Government Procurement is to enable a procuring entity to acquire goods, works and services from a foreign state in order to benefit from the expertise and development experience from that foreign state, where there will be no benefit in procuring from a supplier in the national or international market.

Secondly, to cater for procurements which arise from agreements that the Government enters into with other states;

· Confirmation of availability of funds. The requirement for the approvals authority to confirm availability of funding for the procurement before commencing procurement proceedings has been removed. The reason for this is to enable procuring entities commence procurement proceedings once institutional budgets are approved without the need for them to wait for actual receipt of the funds for the procurements in their institutional Accounts;

· In addition to what is provided in section 68(4) there is now a provision for a procuring entity to conduct negotiations where the lowest evaluated price is above the market price. This is to allow procuring entities to negotiate on price where the lowest evaluated price is above the market price - Amendment of section 68(4);

· A procuring entity shall appoint a Contract Manager in writing for every contract awarded - Amendment of section 76; and 

· where an office holder contravenes the Public Procurement Act, there is a new inclusion immediately after subsection 5 which reads…

“An appropriate authority shall submit a report to the Authority on the action taken under subsection (4) within 14 days of receipt of a recommendation from the Authority.”

This provision is to ensure that ZPPA is given feedback on the corrective actions   taken against erring officers. Further, the amendment is to help in enforcing section 105(4) of the Public Procurement Act on disciplinary measures against erring procuring entities -Amendment of section 105(4).
In conclusion, it is envisaged that the amended Public Procurement Act will reduce the overall turnaround time for conducting procurement processes by removing cumbersome layers of approval to enhance efficiency, timely delivery and value for money in public procurement.
The Public Procurement Regulations, 2022 and Standard Solicitation Documents will be revised in order to align them with the amended Public Procurement Act.
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